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For Sir James Fowlis of Collingtoun, to the Petition given in to 
T heir Majeſties high Commiſſioner,and the moſt Honourable Eſtates 


of Parliament, by Dame Margaret »4reskin Lady Caſtlehaven. 
I Money and Land, tothe value of 50000 Merks; The Defuns Father in Contem- 
plation of the Marriage, did diſpone this Eſtate to his Son, and to the Heirs Male to 


be procreat of that Marriage, and the Son was obliged to do no Deed that might evacuat the 
Male Succeſſion; By which Proviſion, the now Sir James Fowlis, as eldeſt Son of the Marri- 


age, was a lawful Creditor to his Father, long prior to his entrie in any ſecond Contra 
with the Lady CaFle-haven. 

This Family being brought low, and the laſt Sir Jawes comingto be in great Debt, by rea- 
ſon of the Calamities of the late times, and of his conſtant adherence to theRoyal Family ; he 
did in the year 1690, marry this Sir James his cldeſt Son, to the eldeſt Daughter of the deceaſ- 
ed Fohn Boyd, with whom he got 20000 pound of Tocher beſides 40000 pound Sir James 
got by that Marriage, and his Father did at that time ciſpone to him the Eſtate of Collingtoun 
extending to 3600 Merks yearly, whereby it isevident to a Demonſtration, that the great 
Sums this Sir James got by his Lady does far exceed all the F ſtate chat he is now in poſſeſſion 
of in the Right of his Father, and by vertue of any diſpoſition from him. 

The ſaid Deceast Sir Jawes having in Anno. 1661. Married the Now Lady Caſile-havers, 
befide the ſpecial oblidgment in her ContraQt; there isa General Clauſe by which ſhe is pro» 
vided to the Liferent of what ſhould be Conqueſt during the Marriage. And upon this Clauſe 
ſhe purſued the now Sir Jawes before the Lords of Seſſion, for the Liferent of all Sums of 
Money that his Father had applyed during the Marriage with her, for payment of the Debts af- 
feRing the Lands of Collingtoun, and wherein the Lords having decided according to the 
current of Decifions in former Caſes,and found that the Lady had no intereſt in Sums conſum- 
ed during the Marriage by payment of Debts; She did interpoſe a proteſtation for Remeid of 
Law or Appeal to the Parliament, and thereupon the Interloquitor of the Lords of Seffion is 
Reſcinded,and the Parliament by a Remit to the Committee of Fines and Forfaultures did find 
and declare theEſtate ofthe Deceaſt Lord Collingtounlyable to the Lady for herLiferent-uſe of 
the Annualrents of all Sams acquired by His Father during the Marriage and whereof the Ef- 
fecs were extant the time of the diſſolution of the Marriage; whether by payment of Debts 
ContraQed prior to the Marriage, Redeeming of wadſets or otherwayes, and allowed an joint 
Probation to either Party,before the ſaid Committee for liquidating the Sums ſo acquired, and 
for proving, by whoſe means theſe Sums were made up, and to make report thereof to the next 
$:fion of Parliament. 

This Affair having been called before the ſaid Committee, there was a Condeſcendence given 
in by the Lady, ofthe Debts wherein the laſt Collingtour ſtood engaged, and which the Come 
mittee by an Interlocutor, 11. March 1691. did ſuſtain as probative for liquidating the 
Burdens that affected this Eſtate, the time of the Ladies entering in the ſaid Contra of Mar- 
riage, unleſs that the Defender betwixt and a particular day therein aſſigned, could prove 
that any part of theſe Debts had been payed from the time that they were given up by the 
late Lord Colingtoun, which was about the year 1657. and before his Marriage with the Lady; 
which was in 470 1661; but the Committee not having occaſion to call this Aﬀair thereafter, 
there is no further Procedure therein ſince that time, 

There is now a Petition given into my Lord Commiſſioner, his Grace,and Honourable Eſtates 
of Parliament, by the Lady Caftle-haver, and of which the Defender ſhall not give his Grace 


- and your Lordſhipsthe trouble of a needleſs Repetition, but ſhall endeavour to make Anſwer 
thereto as he goes through the ſeveral Heads thereof, 


A A: 


HE deceas'd Sir James Fowlis of Collingtoun, being firſt married to Dame Baybars 
Anſtie, Mother to the now Sir James, who brought with her to that Family, in 


2 

As tothe Preamble, bearing that ſhe _ induced ro mirry the Defenders Father, and 
brought a conſiderable Joynuire, of qo Chalders of Vittual with her, without any other Retri« 
bution than the ſord Proviſion in kzr Contra, in relation to her Liferent ofthe Conqueſt. 

It is Anſwered for the Defender, That with all ſubmiſſion my Lady might have forborn to 
have uſher'd in this her Petition with ſuch a narrative,as to her being induced to marry the Des» 
fenders Father, whoſe merit{upon many conſiderations) did render him a ſutable Match to this 
Lady ; and it had been more her Honour to haye acknowledged, that the ſame was the true a- 
riſe ot her tree choice of a perſon of that Worth, then that any ſordid and indiret methods 
were taken to incuce her to this Marriage, Andasto the Joynture mentioned in the Petition, 
itis nottour that my Lady did for ſeveral years after her Marriage, leavein a ſeparat State from 
her Husband, and that thereafter a ſecond Settlement being made betwixt them, the De- 
fun had only 24 Chalders of Vietual yearly of the ſaid Joynture allowed to him, of which 
he never made 20 Chalders effeiv?, the remainder being uplitted and diſpoſed upon by her 
ſelt, and that the Defun& during all his life, was neceſſitate to keep a ſeparate Family for his 
Children and Servants, he alone being intertained in the Family with his Lady, whoſe Fami-« 
ly did confiſt of her Children and Grand- children,and their Seryants, and that no Servant that 
belonged tothe DefunR were ſo much as allowed a Mail of Meat from her, during all that 
time, 

As to what is fu: ther Repreſented in the Petition, in relation to the Preceſs purſued before 
the Seffior, and to the Protcfiation tor remeid oft Law, and to what has fince proceeded there- 
in, the Detencer ſhall not give his Grace and your Lordſhips the trouble to repeat the ſame, 
as being but a Narrative of the ſtate of the Cale above fer down, 

The Scope thereture of this Fetuionvy, and the Deliga of the giving 1n thereof, Reſolves 
(ummarly, inthir f:w Heads. 

3. That in June 1656, there was a Lift of Debts given in, by the late Lord Collingioun 
himſelf, which in the Confeſceridance before rhe Comraittee, bears, to extend to 300000 
Merks, and which being (tanding out, unlati:fied the time of the Marriage, it neceſlarily fol- 
lows, that the free Eſtare the Defunct left behind him, was purchaſed ty Moneys acquired, 
during the Marriage, his Debts exceeding then the value of his Eſtate, and was payed by 
his Acquiſitions, he being maintained in Family, upon the Ladies other Joynter- 

2. That the 24. Chalder of Vittual, that the DetunR uplifted out of the Lands of [xtey- 
teil, did extend to upwards of Bucoo Merks, during the Marriage, beſides 145000 Merks, 
he received from the King in Sallaries and Penſions, as # Lord of the Selltion, and Juftice- 
Clerk: And that thereby, the Debts before the Marriage, being payed, by the Acquiſiti- 
ons, during the Marriage. My Lady concluaes, that ſhe has Rignt to the Liferen: thereof, 
and that the Eſtate he lett behind him, beirg ten or twelve Thouſand Merks yearly, in the 
Pofieſhon of the Defender, 1s 10 be underſtood the effeRs, that were extant at the Diflolu- 
tion of the Marriage « Aud that therefore, the Deiender ought to be Decerned, in Payment 
of bor: Bygorics, and to put the Lady in Poflethion of the Eſfate of Collingtour, during her 
Lifzrime. 

zelore the Defender make any particular Anſwer tothis point of the Petition, he Humbly 
offers tothe Lord Commiſſioner tis Grace, and the Honourable Eſtates of Parliament, that 
the Purſuer inall this Debate, had never the confidence toinlift againſt the Defender, upon 
any paſhve Title, as repreſenting his Father, becauſe ſhe knew, he could not be lyable per, 
ſonally. 2, From whatis above ſaid, itis clear, that he was an Anterior Creditor to his Fa- 
ther, and the Father in the Contra of Marriage with the Defenders Mother, 1s particular- 
ly obliged, to do no Fac or Deed, whereby the Heirs-Male of the Marriage, could be any 
ways prejudged, in the Right and Succeſſion to the Lands of Collingtoun, and Teinds therein 
ſpecified, and conſequently, the Diſpofition of the Eſtate made to the Defender, depending 
upon a Cauſe prior to the Purſuers Contra of Marriage, which was molt onerous, was fufh- 
cient per ſe, to evacuate any interveening, vagrant Clauſe of Cor queſs, inthe Purluers Con- 
tract, And that therefore, the Defun& being legally Denuded, in his own time of his Eſtate, 
in the Defenders favours, upon ſuch an onerous Accompt : This Eſtate 1s not to be confider- 
ed as the Defundts, at the Diſſolution of the Marriage, and conſequently, not to fall under 
the compaſsof the Proviſion, in the Purſuers Contract, or of the Interlocutor of Parliament, 
in their remit tothe Committee of Fynes and Forfaultures. 

This being premiſed, It is Anſwered for the Defender, that as the Condeſcendence mentio« 
ned in the Petition, 1s extravagant, and given upat Random, ſo ſuppoſing it were true, in 
relation to the ſtanding out Debts, the time of the Marriage, Yet the Concluſion inferred 
therefrom, ariſing from a ſtreached and lubrick Preſumption, is eaſily Redargued, in follow- 


ing the Purſuers own Method, by a true and penuine State of the Aﬀair from thir Anſwers? 
1, Suppoſling the Dzbts of the Lord Collingtoun at his Marriage, did amount, as in the Conde- 
ſcendanceto 3occoo Merks,and the Real Eſtate belonging to him, whether in his own Poſlleſſi- 
on, or of that of his Creditors, not amountingin the higheſt extant, to 11000 Merks yearly, 
this with regard to publick Burchens, and other neceſſary. DeduQtions, does annually fall ſhorr 
in 80co Merks, to pay the Annualrents of the Debt. 


2. It is known, my Lord Collingtoun, for upwards of ten years, had only the Sallary, of 
an ordinary Lord of the S:{lion, and this being joyned with the 24, Chalder of ViQual, 
did make up at the higheſt but6ocoMerks yearly:So that ſtill there is an annual inlack of 2000 
Merks, which during theſe ten years, will domore, nor ballance any additional Acceſs, the 
the Defun& had in his Sallaries, as Juſtice-Clerk. 

3. TheDefunG during the ſhort time,theLady and he cohabite together, ſtayed himſelf all 
alone in Family with her, and had a diſtin& and ſeparate Family of his own, for his Chil- 
dren and Servants, which he was neceſſitat to maintain, and in the maintainance whereof, re- 
gard being had to his Quality, his Sallary, as a Lord of the Seſſion, could not ariſe to defray 
the ſame : Beſides, that he maintained the Defender his Son, for three years abroad, which 


are neceſſary DeduGtions, todiminiſh and leſſen a vagrant;Clauſe of Conqueſt, be! 
4. Thereare ſeveral Debts yet lying out, for which, albeit ihe pefender now Rands only 


bound, yet it is evident ( as the Sun in the Firmament ) they are Debts of the Fathers, be« 
cauſe the Defender had no occaſion to contraQta fix pence of Debt himſelf, and theſe as they 
are condeſcended upon, mult likeways deduce out of this pretended Condeſcendance, given 
in by the Lady. I 

From which then, it is evident to a Demonſtration, that the DefunQs condition being con- 
ſidered, as its affirmed by the Purſuer herſelf, to have been at bis Marriage, andal] the 1n- 
comes, during the Marriage, which the Purſuer calls the Acquifitions, being brought to a 
yearly Ballance - It is impoſſible, there could be any free Conquels, or any Eſtate extant, be- 
longing to the Defunct, at the Diſſolution of the Marriage, which can be conſidered as the 
effects and product of the ſaid Conqueſs, and of the Joynter and Sallarics, that the Defunce 
is all:dped to have received, during the Marriage, whereby this lubrick Preſumption of the 
Purſuer, to the Conviction of the World, is Redargued, even though the Detender in his 
Anſwers, thovld yeild the Point as1t is urged for her, and that conſequently the Subſumpti. 
on of the Bill in the Petition, not being proven in the Terms of the laterlocutor of Parlia- 
ment : Butrunning upon extravagant Notions and Suppofitions, the ſame can never infer the 
concluſion of the Petition, or ve ground in Law for the Parliament, to Decern the Detender, 
either as to Bygons, or as to purting the Lady in Poſſeſhon, in time coming. 

As the Defender then trom what's above- ſaid, does ſufficiently elide the preſumption vreed 
for the Purſuer, (o that my Lord Comm'ſhoner his Grace,and the Honourable Eſtates of Par- 
liament, may truly know the Defenders circumſtances, and what Eſtate he had from his Fa- 
ther, even laving aſide the Defenders juſt Claim thereto, from his Mothers ContraR of Mar- 
riage, he does ingenuouſly declare, that the Eſtate diſponed to him by his Father, and wheres 
ot he is now in thePoſſeſſion,did not at the time it was diſponed in yearlyRent, amount to more 
than 3600 Metks, and which will evidently appear when Inquiry is made in the Aﬀair, by 
an impartial! Probation to be adduced by either Party, 

2, The Detender ſhall prove ſub periculs cauſe, that he has got by his own Marriage firſt 
and laſt, above 6c000 Pounds Scots, which exceeds what Eſtate he had of his Father, and 
therefore it's lett to the Juſtice of the Parliament to conſider, whether or not the Defender has 
bought the Inheritance of his Fathers, tauquam quilibet, and that at the deareſt Purchaſe in 
the Kinzdom, and conſequently, all things in relation to this Aﬀair, being conſidered in the 
equal ballance of Juſtice, his Grace and your Lordſhips are to judge, upon what lubrick and 
extravagant grounds, the Purſuer ſupports the Juſtice of her Cauſe, and as the Lords of Sef- 
fion did determine con'orm to the current of Deciſions, and with a regard to the whole merits 
of the Cauſe, ſo the Honourable Eſtates of Parliament are left ro give their Opinion and 
Judgment, it there was any rational, legal, or juſt ground in the Purſver, in all the ſteps of 
this Aﬀair to have uſed ſuch injurious RefleRions upon the honour of that Judicatory, or to 
have raiſed ſuch groundleſs Clamor and Noiſe, by ſuch a Proceſsas this is, which when cons 
fidered at the bottom, ir's hoped will be found, to be of little Weight or Moment, And 
therefore, the whole Affairlying now under the View and Conſideration of the High Court 
of Parliament, who being to determine therein, in a Judicative Capacity, and as being the 
Fountain of all Juſtice, the Defender in the juſt confidence of the true merits of his Cauſe, 
has good ground to have neither fear nor apprehenſion of the great Pretenſions, this Purſuer 


A 3 has 


\ has been pleaſed to intertain her ſelf with, and humbly expedts, after the great Trouble and 
Expences he has been put to, to be ac laſt aſſoilzied from a Proceſs of this nature, wherein, as 
there is no relevancy in point of Law,ſo there is much,calumniouſly alledged in matter of Fac, 
as will appear from what is above-repreſented, ani when a legal and impartial Tryal is taken, 
in relation to all the Circumſtances of this Proceſs,e(pecially ſeing that by the Purſuers Contra 
of Marriage, whereupon this Plea is founded, the Lady'belide the ſpecial Proviſion in her ta- 
yours therein, is only provided to the Literent of che Conqueſt, and the Children of the 
Marriage in Fee, which failzieing, to the ſaid Sir Fames his other Heirs, who are appointed 
to ſucceed him in his other Eftate, and there being no other Eſtate but Collingtoun at the time 
of the Marriage, and the Lady all along acknowledging that her Husbands Debts did exceed 
the value of his zſtate, the time of the Marriage, it cannot be contraverted, but it was the 
meaning of Parties in the ſaid Contra, that the 1aids Lands of Collingroun ſhould be relieved 
of the Debt, for the behove of the Heir of the firſt Marriage, and not to fall to the Heirs Male 
of the ſecond Marriage as Conqueſt, ſeing the words of the ContraR are as clear as the Sun, 
that the Lands of Co/ingtonn are provided to the ſaid Sir Fames his Heirsof the firſt Marriage, 


and his applying as much of the Acquiſitions or In-comes, during the Marriage, for diſburden- 
ing the ſaids T.ands of Collingtoun cannot at all be quarrelled, the ſame being ſo conſequential 
to the meaning of Parties, otherwiſe the Reſervation in favours of the Heirs of the firſt Marti- 


age, would be a ſham,and they to ſucceed to nothing ; But ſuppoſe the {aid Clauſe had nor 
been, and which per ſe is ſufficient, yet the Lady cannot legally quarrel the Defenders Righe 
to this Eſtate, ſeing he is able to p:ove, that he got more by his Lady as aforeſaid, than would 
have purchaſt an Eſtate of greater value, than what his Father diſponed to him as ſaid is, and 


if any difficulty remain with his Grace or your Lordſhips, the Detender bumbly craves, thac 
his Procurators may be heard in your own Preſence. 


In Reſpe& whezeof, &s, 


